IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTIICT OF THE
STATE ORF UTAH IN AND FOR UTAH COUNTY.
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PROVO RESERVOIR COIPANY,
a Corporation,
Plaintiff,
VS
No. 2888 Civil.
PROVO CITY, et al.,
¥ Defendantse
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DECISION ON ISSUE RAISED AS 70 DISQUALIFICATION
OF PRESIDING JUDGE.
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This action Lg brought by the plalntiff agalnst the de-
fendants to determine the xight, tltle and Intereat of each
to the waters of Provo River and the uge thereof, and to have
determined by decree of court the proper means and methods of
the dlstributlion of the sald waters to those entltled thereto.

The action wag commenced February 6th, 1914. There are
goveral hundred defendants. The cause has been before the
court on temporary hearlngs in the years 1914 and 1915, wherein
temporary orders have heen mede by the court, distrlbuting sald
waters durlng sald years and appolnting commlege loners to dls—l
tribute the same. daid orders and appolntments have been ag-
gented to by stlpulations of all partles represented at sald
hearinga.

The flles in the csuse show that over geventy of the de-
fendants have demurred to plaintiff's complalnt. Some of sald
demurrers‘havo been argued to the court and some have been sub-
mitted without argument. All the demurrers have heen by the
court overruled and the issues are Joined.

On the regular calendar day for the October term ofithe
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court this cause was set for trial for December 14th,l1915. A%
the time the cause was set for triasl the plaintiff announced
that it took the pesition that the Presliding Judge of the court
was disqualified to try the cause. At the suggestion of the
Presiding Judge, the plaintiff prepared and filed eppropriate
pleadings raising that Issue and & hearling was duly noticed.
The issue was jolned by some of the defendants and a hearing on
the game was had on October the 25th,1915. The court heard the
evidence adduced and the arguments of counsel. The Judge then
gnnounced,and now announces, that he has no bias or prejudlce
for or against any of the parties to the actlon; he then an-
nounced, and now announces, that he has not formed or expressed
any opinion on the merlts of any lsaue of the actlon. ‘

The plaintiff urges that the preslding Judge ls dlsquall-
fied to try the cauge, first, because he 1ls the owner of certalin
real property in Provo Clty, Utah, to which certéln of the water
claimed by the defendant,Provo Clty, in thls actlon, ls appur-
tenant; and, second, because the Judge attended and took part
in certaln meetings held by part of the partles to thls cause
tn April, May and June of the year 1912, and that he represent-
ed some of the partles at sald meetings.

Theevidence shows that the Judge owns two parcels of real
property in Provo City, one about 100 feet Ln length by 66 feet
in width; the other about 25 feet In length and 20 feet Iin width;
that his home lg gltuated on the larger tract, and hisg barn on
the smaller tract; that nelither of sald parcels of land have
been lrrigated for many years; that the only water used by the
Judge comes through the Clty water maing or pkfes, and that he
uges the same for culinary, domestle and lawn-sprinkling purposes;
that 1t ls conceded that none of sald waters used by the Judge
is Ln controversy in thie asctlon; that the pawrcel of land on
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which the home is situated@ has been built up or rsised so that
it would be impossible to convey water thereon from the irrige-
tion ditches of Provo City, unless the water was pumped thereon;
and further, that the Judge disclaims &ll right, title and in-
terest to any of the irrigation water claimed by Provo City in
this action. The evidence shows that the Judge has paid an ir-
rigation assessment of thirty cents each year to the defendant,
Prova City.

The evidence adduced shows that some of the parties defend-
ant attended certaln meetings in April, May and June of the year
1912, at the lnvitatlon of the plaintiff, and that said Judge
attended and took part In sald meetings as a representative of
gome of the partles defendant. It appears that sald meetlings
were held at the instance of the plaintiff, to attempt to gecure
the consent of all parties lnteregted In the use of the waters
of Yrovo River, to have applled to the Frovo Rliver gystem the
proviglonsg of Chapter 1 of Title 40 of the Complled Laws of
Utah, 1907; that sald Judge dld suggest at sald meetings that
the farmers seemed to be opposed to plaintiff's proposal. A
committee was appointed by the partles present at sald meetlings
to effect & working agreement between the water users of sald
river, under whlch the waters of the river might be dlstributed
to the users &;gtng the year 1912, during what wasg termed by
the Eresident of the plaintliff as the "lIntermedlate stage of
the river". Sald Judge was not a member of gald committee and
he offered no advlce or suggestlon as to what the terms of sald
working agreement should he to anyone.

Prom reeding phelntiff's complalint It appears that the
principal questlion to he determined in thls actlon is the duty
of the waters flowing in the Provo River. We will frankly

gtate now that 1t was impossible for sald Judge to have offered

any advice or to have made any suggestions to sald committee or
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anyone present at said meetings on the duty of the water of
Provo River, because he had no knowledge or information then,
nor has he any knowledge or Information now, sufficient to make
even a guess, as to what the duty of the water of Provo River
has been In the past, or what it Is at the present time, ox» what
it should be in the future.

The evidence shows that the parties present at said meet-
ings adopted a working agreement for the year 1912, for the alis-
tribution of the waters of Frovo River during the period mentioned
as the "intermediate stage of the river".

The evidence shows that sald Judge was elected at the Nov-
emver election in 1912; that he immediately regsigned as Clty
Attorney of the defendant, Provo Clty, and that since his elec-
tlon he hag held no relatlon to any of the partles to thls cauge.

One ls placed ln & posltlon of embarrassment to declde
whether or not he ls dlsquallifled to try a causej; but It seems
that the Presiding Judge of the court ls reaqulred to make such
a declslon, becaugse the questlon here Involved is one of Juris~
dlctlon. The‘law geems to be that the Presiding Judge oﬁ?tho
Court having general jurisdletlion over the partles to and the
gubject matter of the actlon, cannot legally declline to t»y the
ceuse, Lf some of the partles to the cause demand that ho pro-
ceed to try the same, unless he ls dlsquallfled, for the reason |
that no jurlsdlotlon attaches to the court to whleh the cause
Is sent,

Therefore, 1t is now held that the Preslding Juige of the
above~entitled court ls not dlsquallflied to hear and determine
the lasues ralsed In thls actlon.

It le earnestly suggested, however, by the Presiding Judge,
that In view of the fact that much time and money will probably
be necessarily expended in the trial of this cause, that the

quest ion here ralsed and declded be presented to the Supreme
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Court of the State of Utah for review by said Court before the
trial of the cause is commenced. We can srrange our calendar

so as to glve ample time for that to be done. By taking such

action a mistrial of the cause for want of jurisdiction can be
avoided.

Dated at Provo City, Utah November 29th,1915.

BY THE COURT,
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